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Evidence Checklist for Organized Retail Theft and Theft Related Cases

Organized Retail Crime referrals come from a variety of sources, many of which are not
commissioned peace officers, and who may not have received the specialized training peace
officers have in relation to evidentiary requirements for successful prosecution. The information
provided in this guide is not intended as legal advice, nor does it create an attorney-client
relationship and is subject to changes in the law. These suggestions are also not intended to
replace store policies or practices or the exercise of judgment of retail personnel in following all
applicable law, company policies and store practices.

In order to prosecute retail theft and theft related cases, the Washington State Attorney General’s
Office must have:
1. Sufficient proof of the defendant’s identity;
2. Sufficient proof of property: what the defendant stole, attempted to steal, or intended to
steal;
3. Sufficient proof of the value of the items that the defendant stole, attempted to steal,
intended to steal;
4. Verified copies of key pieces of evidence;
Materials provided must be complete; and
6. Materials must be timely provided to the AGO.
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1) Sufficient Proof of the Defendant’s Identity

Successful prosecution requires proof beyond a reasonable doubt — using only admissible
evidence — that the defendant is the person who committed the crime. Examples of such evidence
includes:
e Surveillance footage of the incident, preferably from multiple angles.
e Known photographs or government issued ID of the defendant.
e Statements from employees either directly identifying the defendant, or having any
contact with the defendant.
o Statements should be detailed and include more than a mere assertion that the
witness knows the defendant to be who the witness says they are. Statements
should include why and how the witness knows the identification.
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o Statements should document unique identifiers of the defendant, such as tattoos,
body piercings, weight, height, build, clothing worn, unique patterns of behavior,
speech, or demeanor.

e Former exclusion orders issued to and signed by the defendant.
e [fthe Retailer has identified the subject by name, provide proof of how the positive
identification was made including but not limited to:

o Known photographs of the subject;

o Statements from an LPO/AP or employee identifying the defendant via an
appropriate LEO-conducted identification procedure (e.g., photomontage or show
up);

o Statements from an LEO, LPO/AP, or employee directly identifying the defendant
(e.g. trespass order); and/or

o Validated identification through prior apprehension or arrests.

2) Sufficient Proof of Property

Proof beyond a reasonable doubt of what the defendant stole, attempted to steal, or intended to
steal is a required element of any theft case. There must be sufficient proof of the item(s) taken
besides merely a blanket label, such as “merchandise,” “items,” or “goods.” There must also be
documentation, which is more than an assertion that the item is what it was purported to be. The
general rule is — the more detail in the documentation, the better. Details and tips for helpful
report writing and sufficiency of proof include but are not limited to:
e Surveillance footage of the items, preferably from multiple angles;
e Photographs or other documentation of items recovered (either abandoned or in a search
by law enforcement incident to arrest of the defendant);
e A statement from an employee describing what items the defendant stole or attempted to
steal.

e Estimates can be helpful in addition to concrete details on items stolen. For
example: if a defendant is stealing multiple items from an area of a store, but the
exact item is not 100% ascertained, helpful details include:

= A description of what items or classification are kept in that area (i.e.

zoning);

= A description of similarly sized or shaped items sold by the retail
establishment;

= A planogram or explanation of the schematics for merchandise
placement/layout;

= A description of the store’s standard operating procedure for inventory and
why the individual has reason to believe based on inventory procedures
that the item is what the witness believes it to be;
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* When the item was last sold and why the witness believes the defendant
stole this particular item.

e A best practice is to cordon off an area of a store that has been victimized so as to quickly
account for stolen items and decrease possibility of legitimate customer shopping
behavior interfering with identification of stolen property.

e For example, in circumstances when a theft is in progress and observed, restrict
access to the area to retail personnel until the loss can be identified and
photographs taken.

e Note: Witnesses generally may not testify as to what another person told them. This is
known as hearsay. Witnesses can generally testify to what they observed with their
senses. Examples of disallowed hearsay include:

= A manager or LPO testifying to what another employee witnessed and told
them;

= A manager relaying secondhand statements they heard or learned from
colleagues or platforms; or

= An LPO compiling a theft report based on the observations of another and
signing the report in that person’s place. If a summary of what another
observed is provided, the summary should include the name, date of birth,
and contact information for the witness.

3) Sufficient Proof of Value

A valuation of the items is a necessary element in any theft prosecution under the Revised Code
of Washington and can be the difference between the type of offense being pursued. For
example:

Offense Valuation Punishment
Theft 3" Degree Up to $750 Gross Misdemeanor
Theft 2™ Degree $750-$5,000 Class C Felony
Theft 1% Degree $5,000 or more Class B Felony
Possession of Stolen Property | Up to $750 Gross Misdemeanor
3" Degree
Possession of Stolen Property | $750-$5,000 Class C Felony
2" Degree
Possession of Stolen Property | $5,000 or more Class B Felony
1% Degree
Theft with Intent to Resell 2™ | $250- $1,500 Class C Felony
Degree
Theft with Intent to Resell 1 | $1,500 or more Class B Felony
Degree
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Organized Retail Theft 2™ $750-$5,000 Class C Felony
Degree
Organized Retail Theft 1% $5,000 or more Class B Felony

Degree

Common evidence needed to establish value includes:

e Itemized lists produced by the retailer showing valuation of the identified items

o Inventory logs

o Receipts

o Internal Reports
e Statements from witnesses or LPOs describing:

o The item;

o Its value; and

o Why/how the witness knew the item’s identity and value (this is especially
important when providing a list of items believed to have been taken, such as in a
smash and grab or when surveillance does not show exact items)

= For example: “T observed the suspect approach the laundry detergent
section and knock multiple laundry pod containers into the cart,
completely clearing the shelf. The shelves had recently been stocked and
contained 25-30 containers. Each container on the shelf retails for $12.99-
$27.49, so I can estimate that the suspect took between $324.75-$824.70
worth of merchandise. A check of our store’s inventory showed that no
laundry pod containers had been sold that day.”

= Try to be precise in the timeline and rule out other factors, such as who

had access to the area of the store

e Photographs or other documentation of the price tags affixed to items recovered or items
similar to or the same as the ones stolen;

4) Verified Copies of Evidence

The Attorney General’s Office must receive verified copies of evidence. Witnesses must be

identified who can testify that the evidence or copies of evidence provided is true and accurate.
This testimony is needed to authenticate evidence such as videos and photographs. A statement
attesting to the authentication can be helpful.

5) Completeness

The Attorney General’s Office must review all evidence before charges will be filed. It is
imperative that the evidence is complete, comprehensive and provided in a timely fashion.
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Complete evidence includes not only documentation, video, photos, receipts,
accounting, witness statements, and software, but also the names and contact
information for individuals who can testify as to those items. In any trial, the rules of
evidence require admissible evidence to be introduced through a witness who has
personal knowledge and can authenticate a document or other item of tangible
evidence.

For example, CCTV showing a theft cannot be shown to the jury without a witness
from the retailer testifying to when, where, and under what circumstances the
videotape recording was taken and that it accurately portrays the subject.

Videos (or other evidence such as witnesses testimony) should show the defendant
entering the retail establishment, engaging in the theft-related behavior, and exiting
the retail establishment passing all points of sale without paying for the merchandise.

6) Timeliness

Investigations, especially for those crimes involving multiple violations, take time. However,
there are some important time frames that all stakeholders should be mindful of. Some deadlines
can have serious implications, including our inability to file charges.

Statute of Limitations: The statute of limitations is a law that sets a deadline for filing
of criminal charges based on the type and date of the offense. There is a three (3) year
statute of limitations for the vast majority of felony offenses, a two (2) year statute of
limitations for gross misdemeanors, and a one (1) year statute of limitations for
misdemeanors. Referrals with complete evidence should be sent to law enforcement
or prosecuting authority as promptly as possible to ensure ample time for a legal
review to determine whether charges should be filed. Additional investigation may be
needed. All of this must be done before the statute of limitations runs out.
Aggregation of Crimes: There are several crimes that can be proved when a defendant
commits offenses within a finite amount of time. Examples are:

o Retail Theft with Special Circumstances: In addition to showing that the
defendant possessed an item designed to overcome security systems or left
through a designated emergency exit, this crime can be committed when a
defendant commits theft at three (3) or more separate and distinct mercantile
establishments within a one hundred eighty (180) day period.

o Organized Retail Theft: A defendant commits theft of property with a
cumulative value of at least seven hundred fifty ($750) dollars from one or
more mercantile establishments within a period of up to one hundred eighty
(180) days.

o Theft with Intent to Resell: Theft from a mercantile establishment in the
amount of $250 (Class C felony) or $1,500 (Class B felony) and with intent to
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resell the property for monetary or other gain can be proved by showing a
series of thefts committed by the same person from one or more mercantile
establishments over a period of one hundred eighty days may be aggregated in
one count and the sum of the value of all the property shall be the value
considered in determining the degree of the theft with the intent to resell
involved.

e Retention of Evidence: It is imperative that evidence be retained by retailers to aid in
successful prosecution. Retailers are encouraged to report all thefts to local law
enforcement and to preserve video evidence.

o Many retailers’ video systems have a finite retention window, such as 30 days.
A best practice is to download and preserve video evidence as soon as a theft
is detected and submit that evidence to law enforcement with a report in order
for the video to be preserved.



